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BEFORE THE FEDERAL ELECTION COBfMISSION 

todw Matter of 

O'Donndl ft Mortuner LLP 
fi^a O'Donndl ft Sfaaefifer LLP 

* 3 in 
MUR 5758 S S^llS 

9 1 1 
hn BRIEF OF ODONNELL ft MORTIMER LLP IN SUPPORT OF £ 
fM 
^ NO PROBABLE CAUSE 

O'Donndl ft Moituner LLP ("Finn")' respectfidly subnute dus bnef purauant to fM 
Kl 

2USC §437g(a)(3) and uige8 fee Fedenl Election Comnuasion ("FEC" or 

"Comnussion") to find no probdite cauw thd tfae Fum violated 2 U S C § 441f 

Accordingly, tfae Commission dwdd rgect dw recommendstion of tfae Office of Generd 

Counsd 

STATEMENT OF TBE CASE 

Tfae Generd Counsd's Bnef dated October 26,2006, enroneoudy postidatoa tfaat 

tfae Ftim 18 liable for tfae unaufeonzed, unratified, and peraond acte of Pierce O'Donndl, 

a partner mdw Fum Tfae miagmded conclusions rdate to Mr O'Donndl's penond 

efiforts to rsi w contnbutions for tfae Pmidentid campaign of Semrtor Jofan Edwards and 

persoiuUy to reimburw tos femily memben, Fum employees, and otfaen outside of tfae 

Furm for contnbutions to the Edwards campaign 

Tfae Fum is not hdile eitfaer under partnerdnp law or under agency pmwiptes fbr 

the persond actions of Mr O'Donndl or for the subsidiaiy and denvadve persond 

activities of Fnm emptoyees whom fae edisted All dleged actions by Mr O'DonneU 

' Fonneriy known ss O'DonneU A Sdisefto LLP end O'Donndl Shselftr Mortuner LLP Pteese 
note thet the Fton IS n die proeess of dsnohitien 



vrare perrond m nature and outside dw scope of tfae busmen of tfae Firm, wtodi provided 

legd oounsd Tfae dleged actions dro did not accrue to tfae benefit oftfae Fum, were not 
t 

rdated to any diem matter, and vrore not intended to be ro Tfae Generd Counsd's Bnef 

makes dear tfad no fimds of tfae Ftim were used to mdw any dleged reimbursemente 

Tlw condusion of tfae Genenl Counsd's Bnef attiibuting liatofaty to tfae Fum 

^ based on tfae penond activrties of Mr O'DonneU and odwn uunsubsuuttiated by eitfaer 
fM 

thefecttordwiaw Tfae Bnefreste upon faulty deductions finom tfae fiwte ofdus caw and 
Kl 

fiom cases wfaere flw liatolrty-creating activities were, uddce faere, deariy m tfae scope of 
, ̂  tfae employen' busmen ciperations and dearly witfam tfae scope of dw employees' 
0 
^ employmem As explamed bdow, ttos Matter contraste entudy wife feow cases 

, »H 

Aceordmgly, tfae Commisaion dwdd reject tfae conduaions m flw Generd Counsd's 

Bnef snd dwdd fud no probsble cauw to bdieve dut the Fmn violated 2 U S C § 441f 

SUMMARY OF FACTS' 

Tluougihom tfae rdevam tune penod. Pierce O'Donndl, a tnd attoniey, was a 

psrtner m O'Domwll ft Sfaaefifer IXP, a firm m Los Angdes tfaat fau subsequendy gone 

througih a number ofnsnwdungea and IS now mdwproceu of disrolving Mr 

O'Donndl agreed m 2003 to be a imdraiser for the Presidentid csmpaign of Sender 

JohnEdvrarda Mr O'Donndl oiganized and faosted a fimdraising breakfest fiw tfae 

Edwards campugn on Mardi 1,2003, at a faotdmBeveriy Hills, CahfiDima Mr 

O'DonneU's persond assistiart finom fee Fum, Ddoras Vddez, aaaisted faun wife ttos 
I 

fimdraising even 
' Fer purposMoffhisbnefonly, we seeeptss tnie u the firn four psragrsphs bdow Acts fipoBB 
pages 3-10 ofdie Genenl Counsd's Bnef The next ftar psnunvhshighhgtesddibondfteisflroni die 
reeord AecerdugXy snd fer esse ofreadug, we have not plaeed fee term'UtegedbTbeftieevenf 
disewswn offee feels 
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Before and afier tfae event, Mr O'Donndl and Ms Vddez solicited conbibutions 

fiom nuny differem persons Wrtfa persond find8 fiom Mr O'Donndl, tfaey reunburaed 

tfae contnbutions of 16 differem persons, firar of wfaom were fanuly memben of Mr 

O'Donndl, and five ofwhom were employees oftfae Ftim All offlww persons were 

told tfaat diey vrodd be reimbursed by Mr O'DonneU Mr O'DonneU wroto persond 

checks for the reimbursemente and did not uw Firm fiinds 

A number of odwr Fum employees, mduduig aU oftfae attomeys wfao nude 

contilbutions tothe Edvrards campaign, did not receive a reunbunemem for theu 

contnbutions, as attested by swom affidavite m tfau Matter 

• 
At tfae request of Ms Vddez, tfarw furm employees office manager Elw 

Latinovic, psrdegd Hilda Escobar, and admmistrative employee Bert Rodnguez adccd 

fiumly members to contnbute to the Edwards campaign, promising, as had Ms Vddez, 

tfaat Mr O'DonneU wodd reunbune then 

Tbe Finn vras a snuU htigation law firm tfaat specidized m complex litigation 

nnttera Affidavit of Ann Mane Mortimer, dated December 14,2006 ̂  5 [faereinafter "2006 Mortimer Afif"], attacfaed faereto at Tdi A TlwFumwasnotalobbymgfiimand was not m tfae busmen ofreunburaing campaign contnbutions 2006 Moituner Afif 15 Ann Mane Mortuner and Mr O'Donndl were tfae two equrtypartnenm tfae Fiim Affidavrt of Ann Mane Mortimer dated June 10,2004 f 2 [heremafier "2004 Mortuner Afif"], attacfaed faeretom Tdi B ' Tfaere vrare 9 odwr partiwn mdw Fum m 2003, and tfaere were 17 associate attomeys vroikmg for fee Fum at that tune 2006 Mortimer AfiT 16 Tfae Ftim did not reunburw any peraon for fecff contiibution 2004 Mortuner Afif 

* The 2004 Mortuner Afiidavrtiimrabnntted wife tfae roiponsesofdieFnn on June 14,2004, 
ÔilUR S36Q and June 23,2004 (MUR 54S4) 



18 Sbe o/jo Deposition ofBert Rodnguez, dated June 27,2006, at 79 [hereinafter 

"Rodnguez Tr "] ("I know that I got a check - firom Pierce"), Deposrtion of Hilda 

Eacobar, dated June 27,2006, at 58 [heremafker "Escobar Tir"] (adorowledgmg feat flw 

dwdc vras firom Mr O'DomwU's peraond acooum) 

Tfae co-managuig partner of tfae Fum, Ms Moituner, faad no knowledge abom tfae 

reunbursements for fee Edvrards campaign comnbutions at tfae time tfae contnbutions and 

reunbursemente were nude 2006 Mortuner Afif 17 7%a/fi//newspaper on May 25, 

2003, publidied an artide abom queationable comnbutions to fee Edwards campaign 

fiom employeea of law fimu Ma Mortuner, faowever, did wrt diacun tfae aticle fiom 

The HI//wife Ms Latinovw until sfier tfae Complsurt m ttos Matter faad been ffled 2006 

Mortuner Afif 18 

Many oftfae Fum employeea wfao made reimbuned comnbutions to the Edwarda 

campaign and asked famdy memben to do tfae sanw faad a deep peraond fondness finr 

Mr O'DonneU becauw fae had been ro mce to feem and generous with them over the 

yean See, eg. Rodnguez Tr d 28-29,58, Escobar TV m 29-31,52 

DISCUSSION 

A. There Is No Direct Liability for tfae Firm Because Ne Partnerafain Funds 
Were Used to Rdmbnrae Anv Contnbutlena 

to ttos Matter, tfae Fum faas no listolity fiv reunbursmg comnbutiona to tfae 

Edvrarda canipaign As detided m tfae Generd Counsd's Bnef (d 5), "dww fimds aU 

ongmated firom O'DonneU's peraond bank account̂  and "O'Donndl wroto peraond 

diecks to tfaew individuate " Tfae testimony m dw depositions of Hdda Escobar, Bert 

Rodnguez, and Elw Latinovic dww thm Mr O'DoimeU used persond funds to reunbune 

the mdividud contnbuton and did not uw Fum funds Tfau confirms tfae sffidavrt 
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submitted by Aim Mane Mortimer on June 10,2004, wife tfae second responw oftfae 

Ftim Ttos affidavit u attadied faeretom Tdi B 

Since there was no uw of Fmn fimds for any reimbursements, the Finn cannot be 

fadd liable for violations of section 441f As a resdt, m an inexplicable effort to trap 

persons nm mvolved in, and wiflwm knowledge of, lUegd activity, tfae Office of Generd 

IS Coimad faas moved down tfae mappropnate pafe of asseituig vicanous hatolity fiw a 
* fM 

"knowmg and Willful" Violation of section 441f on flw part of tfae Fum Sudivicanc 
f fM 
; Kl liabdity, faowever, does mrt attacfa to tfae Fum as is afaown bdow 
i ^ 

^ B. AH Activitv Undertaken bv Mr. ODonnen and Fhrm Empiovew Waa 
g Peraend fa Nature. Ontelde the Seone ofthe Flrm'a Buatoew and Thdr 

Employment, and Net In Furtherance of Firm Bnrinew 
As sfaown above m tfae discussion oftfae Isck of direct fadiility fiw flw Ftim, dl of 

fee facto m ttos caw pourt to one conclusion abom tfae nature of tfae campaign finance 

activity undertaken by Mr O'Donndl and certam Finn employees tfae activity vras 

persond m nahue There is no evidence that the ftmdnusmg and reimburaemem activity 

vraa a Firm project, vras rdated to Firm activity, or was fat tfae benefit of tfae Firm or a 

Ftindiem Moreover, feere dro uno evidence tfam tfae Ftim was m tfae busineas of 

politicd fimdrsismg or of reunbursmg contnbutions or tfaat sucfa activity u tbe type of 

busmen tfam tew ffarms in Cdiforma usuaUy undertake ̂  

Instead, using tos persond funds, Mr O'Donndl sougfat to fidfiU a persond 

conmutmem to tfae Edwarda campugn by drawmg on aU typcB of peraond attacfamenta. 

* to a reeem decision, die US Suprane Court set a high bar fiDrpeitnetdiipviesnomliBbildyftr 
euphiyeesehons under the'1aiownig''st8ndBdoraddftrentslBhrte AnherAndorseHLLPv US,5A4 
U8 696(?00S) tothe esse dhsndL not onfy doMdwConunissKn lack evdsnn of "loiowug sad 
wdlfel''conduct on die part ofdie odier paitneis and die Ftim, a dso tadaftcts of MStaufteed 
nvolvenieai and of nutrtubond knowledge through fim pohcies 



mduding non-FumfenulyrdationdupB Tfae Ftim employees vofaurtanly and peraonaUy 

(alfeough periups nmfaapplly)a8aisted Mr O'Donndl vvife fau penond problem Smce 

^ fee odwr partnen oftfae Fum dearly fed nmqiprove tfau activity, did nmiatify ttos 
k 

f activity, and did nm even know oftfaureunburaemem activity, fee Firm camwt be 

vicanoudy lidile for such activitŷ -eifeer through fee law of paitnerstop or dw 

\ ^ pruicipies of agency Tfae fiwte dut tfae fimdrsismg and reunburaemem activity vraa 
fM 

^ penond m nature, was nmm the scope oftfae Fum's busmen or the employee's 
K! 

^ responsibdities, and fed nm benefit or fbidwr fee mtereste oftfae Fum aUbuttren feu 

^ conduaon' 

1 ̂  1 Under Partnerahip Law, the Virm Is Not Vicariously Liable Becauw 
Mr. ODonndl'a Penonal Rdmbuncment Activity Waa Outeide the 
Scope ofthe FIrm'a Buatoew 
a Tfae Law Requim Activity to Be witfain the Seope of the 

Buatoen 

Under Cdiforma law and wifeom fee approvd of dl of tfae remauimg paitnera, a 

partnerdnp wiU be liable fiff dw acte of apartnerody if tfae parmer amed witton tfae usud 

courw of busmen of tfae partneidup "An ad of a partner tfad is nm apparendy for 

canymg on mthe ordinary courw of fee partnerdnp business or busmen of tfae kind 

earned on by flw partnerdnp tends tfae psitnentop ody if tfae sm vras autfaonzed by the 

odwrpartnen" Cd Corp Code 116301(2) "A partneidup uliaUe fiw lon or uguy 

caused to a perron, or for a penalty mcurred, as a resdt of a wrongfid act or omission, or 

* The Ftim was not uqdicated or charged m die Los Angeles Ednes case mvolvmg die Hdm LM 
Aagebs contobubon reunbursements, ddioudi the FBm's sduanon m feat esse, vn-A-vis Mr O'DonneU's 
peiBond remdiurMnienis was the same aa m dua Manor - BO knowtedgob no mvolvement IW 
need 2006 Mortener AfiT 19 Sao elteSlipidaUaH,Deemeei, and Order qfihe Lot Angelet Oty EOuei 
CwnaiianonbCaseNo 2003-S60Mar 14,200̂ ) 



otfaer actionable conduct, of a partner ocliii;g in the ordinary course qf business ofthe 

partnership or with authority qf ths partnership " Id § 16305(1) (emphagig addeci) 

"Tfae stidus of partner, wrthom more, provides only tfae aidfaonty to bmd tfae 

partnerdnp by acte 'wfawfa are qipaiendy wrtfam tfae usud courw of tfae paiticdar 

busmen'offee partneidup" Milasov Quoins Co,274Cd Rpti 632(Cd Ct App 

1990) (quoting Owens V Polos Verdes Monaco. 191 Cd Rpti 381,387 (Cd Ct App 
fM 

rsl 1983)) "A partner, vvitfaom tfae consem ofo//oftfae remainmg paitnera, luu no audwrrty 
Kl 

^ todoanyam wtocfa unm apparently done fiw tfae puipow of canying on tfae 
Kl 

» partneidup busmen mdw'usud vray'" Id (quotingCd Corp Code § 15009(2), (3Xc) 
0 
Kl (now Cd Corp Code § 16301)) (emphasis m fee ongmd) Mr O'Donndl's 
•H 

reunburaemente and fimdraismg were nm m tfae usud coune of fee Firm's busmen snd 

were nm known to, Im done consented to by, tfae odwr Fum partnen 

\ b Tfae Caan Cited m the General Counad'a Bnef Are 
Inapplteable 

Tfae Genend Counad'a Bnef (m 14 n 11) merdy nukes noto oftfae firat provision 

oftfae above-quoted section ofdw Cdifoima Coiporation Code, ̂ cfa still mdicatea tfam 

liabdity ody attacfaes to a partnerdnp fiff tfae acte of tfae partner if tfae am u "fiff 

apparendy canymg on m tlw orduuny courw tfae partneidup busmen or busmen of tfae 

kmd canned on by tfae parttwidup " Cd Corp Code § 16301(1) Tlw Bnef dwn 

presumes tfam Mr O'DonneU's persond actions fit thu provision and were m tfae scope 

oftfae Fum's busmen Novifeere m tfae partneidup fescuasion, faowever, don tfae Office 

ofGenerd Counsd put fiwward any fiwte to undeigud lte supposmon Moreover, tfae 

partnerdnp casn ated by tfae Office of Generd Counsd provide no fiwtiud andogy to 

support lte assotion Redmanv IFa//en, 152 Cd Rptr 42(Cd Ct App 1979),fiff 



fM 
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example, mvolved an attorney failing to prepare and prosecute a case, an omission m tfae 

engagemem of a legd practice Tfae second ofifered case, tfau tune m tort, involved a 

partner's dnvmgofa car vdwn drunk and on a "partnerdnp mission" Masdenv 

Cawthome.%S?2d9Q9(Csl Ct App 1938) From dwibcte mvolved mbofe of dww 

cases, tfaen, tfaere vras no dispute thm the partner's actions were witfam tfae scope ofthe 

0 partnerdup's busmen 
Kl 
rsl '/f^ c The Activity to thb Caw Were Penonal 

\tf\ to dus Matter, faowever, tfae acte offee partner m question were persond and 

sr outside flw scope oftfae Fum's busmen First, fee Fum's busmen is tfae prsctice of law. 

nm lobbyuig or pohticd fimdraismg * Second,Mr O'DonneU nude a peraond 

conmutinem to tfae Edvrarda campaign Third, Mr O'Donndl used persond fimds to 

reimburw certam contntorton Fourth, reimbursed contnbuton mcluded family 

memben nm connected to tfae Fum Fiffli, Mr O'Donndl fed nm reimburw 

contributions firom attomeys m the Fum, includmg contiibutions firom other partnen 

Moreover, there IS no evidence tfam fee Fum benefited or wodd benefit firom fee dtegd 

campaign finance activity undertaken by Mr O'Donndl or thm the campaign finance 

activity waa a type of busmen engaged m by law fimu 

d Penond Adivity Don Not Trigger Vicarious LtebUity 

As Stided abovê  for vicanous lidnlrty to attacfa to dw Ftim tfarougfa partnerdnp 

law It 18 necessaiy for tfae ofifendmg activitin to faave been earned on m tfae scope of tfae 

partnerdup's busmen to£//iffv Mlu/i5,384P2d7(Cd 1963),forexanqile,a 

piffcfaaser sougbt qwcdk perfoniunoe of an agreeniem to sdl a ranch opented by a 

* The Fmn wu a wnall law fimi •pecialiimg m complex htigation, and, unl Jce die law firm m MUR 
4S30 (PseitisX the Firm dd not oagsge m Ubbymg scbvaieo 



partnerdnp One of tfae partnen faad executed tfae sdn agreemem witfaomrevedmg tfae 

existence of fee paitnerstop The court exammed whedier one partner codd bind the 

ofeerunderCd Corp Code §15009(nowCd Corp Code § 16301) wiflumt a wntten 

agency agreemem A/m 13-14 Tfae court simunanly noted thm''diere uno evidence 

tfam defendants were in tfae busmen of buymg and sdluig red estate or tfam tfae sde of 

fee nuwfa was m tfae usud courw ofdw partnerdup busmen" Id ml3 Tfaecourt 

expfauned tfam "dwre miut be expreu audionty fiff acte of a partner wtodi do not appear 

to fae m tfae usud coune oftfae busmen" A/m 14 The court conduded, "Since rt don 

not appear thm fee sde oftfae ranch was m tfae usud courw offee partnerstop business, a 

contirsm to wU it vrodd come witton subfevision 0) of aeetton 15009, nm subfevision 

(1), even iffeerancfa were a partnerdup assmwfisund by tfae tnd court " Af Seetdso 

Waller v Engelke. 741P 2d 385 (Mont 1987) (fuidmg no vicanous liatofaty fiir actiouB 

of a partner outside tfae usud courw of fee partnerdnp busmen), Hodgfi v Garrett. 614 

P 2d 420 (Iddw 1980) (same), Skendan v Desmond, 697 A 2d 1162 (Conn App. Ct 

1997) (ssnw), Pa Liquor Control Bd v Po//ocA; 484 A 2d 206 (Pa Conunw Ct 1984) 

(ssme) 

Similar to tfae dxive case, tfae Fnm u m tfae busmen of provifeng legd servicn 

and nm m tfae busmen of lobbying, pofaticd fimdraising, or reunburamg peraond 

comnbutions to canfedates The Office of Generd Counsd provides no evidence, and 

can provide no evidence, to tfae contraiy Mr O'DomwirB peraond actiona, therefiwe, 

wem beyond dww of flw usud busmen of flw Finn 

e Tfaere Is No Per Se Rnte of Viearious Ltebiltty for Law Firms 

Moreover, unlike wfam the Office of Generd Counsd effectively asserte (see 

pp 14-17), tfaere 18 no rde mCalifbrma flut mdces a partnerdupper nvicanoiulylidde 



for aU activitin undcrtdcen by partnen Witfam tfae fecdities oftfae partnerdup tofact,m 

ofeer statn even seemmgly noimd tew-rdated activities by a law firm partner faave been 

fadd nm to tngger vicanous lutolity for tfae law flim wfaen tfaey wem above and beyond 

wfam a normd law furm vrodd do (comnussions venus omissions) to Jackson v 

Jaeiboii,201 SE2d 722,723(NC CX App 1974), for exsmple, dw court faeld fem 

"[s]dvising tfae imtiation of a cnnund proaecution u dearly witfam flw normd range of 
i Kl 

' fM activities fiw a typicd tew partnerdup, bm takmg audi action nudicioudy and wttfaom 
Kl 
^ probable cauw uqmte a fefiferent matter" After considermg flw state ettocs mles 

^ protototmg prosecution witfaom cause, tfae court stated tfam "rtcaimm fae fadd fem 
0 
^ nulicious prosecution IS vntton fee orduuiy courw ofbusmeu of a law paitneratop" Id 
•H 

m724 to tfae caw of tfae Fiim, on tfae otfaer faand. It udementtuy tfam reunburamg 

canq;itogn contnbmions IS nm vntfam tfae oiduuiy courw of busmen of a law partnerdup 

f Mr. O'Donndl, fo Hb Personal Capadtyt Attempted to 
Extmgniah a Penonal Commitnenty Wfaich la Not the Buafoen 
of a Law Partnenhip 

hefifect,Mr O'DonneU vrore two faateidienm fee Ftim—one peraond and one 

fiwtfacFum Wfaen engaged m dIegd campaign finaiwe activrty, fae wore fau peraond 

fam Tfaew peraond activitin rdated to paymg ofiftoa perrond obligation or debt to tfae 

Edwards campaign, an activity wtocfa, accordmg to Cdiforma courts, u iwt tfae busmen 

of partnerdups See Titdtos Shippmg dt Trading, SA v Juniper Gardens Town Homes, 

Ltd. IS Csl I ^ 2d 585,595 (Cd Ct App 1993) (findmgpartneidup mrt liable fiff 

loan made to partnerdup'a co-nunagmg partner becauw "*[t]lw normd partneidup is 

oiganized to cany on a busmen fiw rts members, snd iwt to sssist other perrons by 

becoming a surety for them, or ansvrarable fi» tfaeu ddrts'") (qanltmgMqyrv 

GoUbchmidt.2\%P 621,622(Cd Ct App 1923)) Recendy, a fisderd court m 

10 



Cdifonua acknowledged tfam vicanous batolity cannm attadi to a partnerdup for actions 

of partnen vriwn tfaey are weanng tfacff non-paitnentop faata, engagmg m mm-partneratop 

buamess, and nmfiiitfaenng tfae busmen of tfae partnerdup SeeS!ynapsis,LlJCv 

Evergreen Data Ine.'t̂ o C-05-01524,m* 5,2006 WL 2619361 (ND.Cd Sept 

12,2006) (findmg partnerdup nm luble for stirtemente of partnen wfaen engagmg m 

hn busmen for snodwr oftfae partnen' busuiessn vdiere plamtifiT'̂ provided no evidence 

11̂  tendmg to dww tfam tt was tfae [partnerdup's] ordmaiy courw ofbusmen to provide 
• fM 
1̂  assursncn flut it wodd stsndbetondcompamnmvdudi It faad no ownerdup interest" 
^ and "no evidence tfam [fee partnen] made [tfae potentidly lidnlity-tnggenng statemems] 
0 

^ mtfaeordmaiycourwof [tfae paitaerdup] busmen or to fuiflwr tfae intereste of [tfae 

partnerdup]") 

Instead of omitting to take rome action reqmred m tfae Finn's or tos practice of 

law, Mr O'DonneU performed acte umdated to tfae legd practice m fee courw offau 

I persond fimdrsising activity, mtending to extmgmdi a peraond conumtuwm Tfae Office 

of Generd Counad fau no evidence to dww tfam Mr O'DomwU'a reunburaemem 

activity wn m the scope of the Fum's busmen or even withm the scope of vdwt law 

fimunoimdlydo Instead, dllogicd deductions fiom tfae firote go tfae odwr vray Tlw 

FEC, tfaen, may nm sutgem tfae Firm to vicsnous liability under Cdifimua's paitnerstop 

tew for tfae persond undertstonga of one of ite partners, Mr O'DonneU 
2 Under Prindpln of Agcncyt the Ffarm Is Not Viearious|y Liable 

Because tfae Perwnal Rdmbunement Activity Was Outside the Scope 
I of tfae Fkrm's Bnsfoen and Was Not Intended to Benefit tfae Flm 

to addrtion to tfae argumente made under paitnenfaip law, tfae Qenerd Counsd's 

Bnef dw mappropnatdy ascnbea vicanoudy liatofaty fiw a "knowmg and willfid" 

violation of section 441f to tfae Finn tfarougifa tfae pnncipln of agency law, aigumg dut 

11 



tfae actions of Mr O'Donndl and certam Fum sbdf ti:igger Ftim hdnlity ferougifa 

respondeat stpenar Tfae Office of Generd Couud, faowever, makn asstunptions sbom 

tfae fiwte m dus caw and misapplin accepted agency pmwiptes Indeed, becauw tfae 

actions by Mr O'Donndl and certun Fum employen were outsute tfae scope of flwff 

employnwm and vrare nm for tfae benefh of dw Fum, tfae sctions do not tngger ordinaiy 

^ civd vicanous hatolity for tfae Firm, nnwfa lcn vicanous hddity for a "knowmg and 
Kl 
<M wdlfid" Violation 
Kl 
^ Under tfae Restirtemem (Second) of Agency f 219(1), a master is sutged to 

^ hatolity for actions of ite servante ody wfaen tfae servsnte are "actuig in tfae scope of tfaeu 
0 
\] enqsloymem" Tfae pnncipd IS nmlidde fiw actions ofservante''acting outside tfae scope 

of tfacff employment" except m certam aituationa inapplicabte and nm argued by fee 

Office of Generd Counad faere Reatetemem(Second)of Agency §219(2) Among 

ofeer tfamga, fiw an actiini to be witfam tfae acope of a aervam'a employment, tfae action 

must be "amumed,m leam m part, by a puipow to aerve tfae master" Id f 228(1) 

"Condiwt of a servam u nm widun tfae scope of employnwm if rt is fefiferent m kmd firom 

tfam autfaonzed, fiff beyond dw audwnzed tune or space lumts, or too htde actiurted by a 

puipow to serve the nuster" Af §228(2) (empfaasu added) 

a The RcfanbnraementSefaeme Did Not Serve and Wu Not 
Intended to Serve tfae Firm 

A puipow to aerve the Fum u deariy wfam IS missmg firom ttos caw Mr 

O'Donndl wu reunbumng comnbutions wrtfa tos persond fimds to extmgmdi a 

perrond commitmem tfam fae had made to fee Edvrards campaign There u no evidence 

thm fae undertook tfae reunbursemem activity to serve tfae Fmn, fiw rt faad notfamg to do 

^ wife tos duties to prscdce tew As a subsifeary and denvative matter, certam F̂ im 
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employen, tiw, efifectiuted Mr O'Donndl's persond conduct, wtocfa vras nm a program 

of the Fum smce rt wu done m secret, m faudied tones, wrtfa non-Fiim fanuly memfaen 

and friends, and wifeom the knowledge or participation of other Firm paitnen or 

attomeya The conduct dro fed mrt involve any ckem of tfae Fum The depositions are 

replete wife statemente feat fee condumwu an effort to assist Mr O'DoimeU and thm 

Ml *Tierw" and nm fee Firm wu gomg to reunburw comnbutions Siee, eg, RodnguezTr 
Kl 
^ at 68, Escobsr Tr m 48,52 to fee end, rt vras an extincumcular activity on the part of 
fM 

Id tfaeparticipante Accorfeng to Judge Posner,"idien8n agent acte entirdy on tos own 

^ bdulf, doing tfainga tfam codd nmpoaably be mteipretedu tfae merdy overzedou or 
0 
Kl 

^ dl-judged perfonnance of tos dutin u agent, fae is acting outside tfae scope oftfae agency 

and fee prmcipd is nm bound " Hartmann v Prudential Ins Co.9? 3d 1207,1210 (7fe 

Cff 1993) 
b Tfae Genend Counsd's Bnef Anunn Incorrectly that the 

Illegal ActlvHy Was In the Scope of Empleyment 

Tfae Office of Generd Counsd, in ite Bnef, essentisUy nuku an assumption tfam 

tfae dtegd actions of Mr O'Donndl and certam Ftim employen were m flw scope of 

tfacff employment For ttos proposition, fee Bnef citn the uw of Fum resouicn fiw 

wlicitations Octteriwad) and tfae supposed lack of festuwtion betvraen Fum commands 

and flw persond requeste of Mr O'Donndl 

Tfae casn cited by tfae OfiBce of Generd Counsd, faowever, fid to trsnsfiwm tfaew 

tvro fiwte into hatolity for fee Fum, fiff flw Resttdemem (Second) deariy sttrtu flut tfae 

actions mum serve tfae msster and tfam tfae fiwt tfam activitin take place m tfae office 

dunng wmk houn unm enough Sbe Restirtemem (Second) of Agency § 228 to 

HardesterNetworkv SXw/o/db 51F 3d 1390 (9* Cff 1995), cited by fee Office of 
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Generd Counsd, the fimd in question occurred m sdlmg limited partnerdujia, vriucb 

wu tfae basic job fimction of tfae pertinem employee to Untied States v Hdton Hotels. 

467 F 2d 1000 (9̂  Cff 1972), fee andysuwu under fee Sfaemun Act, under wtocfa 

dmost dl collusive or monopolization activity is assumed to be directed tovrard flw 

benefit oftfae employer in tfam sucfa activity is intended to rsiw profite to Umted Sttttes 

(0 V AdkP Thichng Co, 358 U S 121 (1958), fee vicanous lidnbty rdated to an employee 
Kl 

or employeea m the tiuckmg mdustiy iwt fidfiUmg the requuemente of the trucking 
fM 

r̂ i regdations todioit,iftf ThicibiigCo mvolved regdatoiy omissions related to tfae 

^ busmen of tfae employer None of tfaew cssn extends lutolity, mudi lcn knowing and 
0 

^ wdlful liabdity, to a prmcipd firom tfae persond, extncumcdar activity of an agem 

serving fee peraond politicd interests of anotfaer agent vdwre sucfa peraond urtereate 

faave no rdation to tfae olgem or busmen of tfae employer 

The Office of Qenerd Counwl wodd have fee Commission beheve flut once Mr 

O'Donndl and certam employen entered the Form's offices, nodung codd tske tfaem om 

oftfae scope of tfacffcmploymem Hut unm tfae view ofcouite under tfae Restatemem 

(Second), fot rt is widdy recognized tfam agents, dunng woric faoun and m employer 

facditin, can cmbaric on a "finofac of dwff ovm" tfam fau nodung to do wife tfaev 

employment̂  See. eg.Seedkem South, bic v Iee,391 So 2d 990,995 (Min 1980) to 

Entente Mineral Co v Foriter, 956 F 2d 524 (5fe Cff 1992), fee FiffeCucmtfiiund dut 

an attomey'a actions, even though partly undertaken m tfae workplace and dunng work 

faours, were mrt withm the scope offau employmem Tfae plaintifir m thm caw sougiht to 
' The arguments of the OfRoe of Qenerd Counwl would mean that, if Mr O'DonneU and certam 
employeei ofthe Fmn confined at the office to ited a car for then- own peisond amusement and m Ihct 
did lied a car, tfaen the Firm would be vicanouily bable for the illegd edivity Thu ii an unfiin- reauh 
unsupported hy law 
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hold a law firm vicanoudy Iwblc for an attorney's tortious urterference wife dw 

plamtifiTs busmen relations Tfae attimwy uutidly represented a diem wfao vras sdlmg a 

royailty mterest to tfae plamtifiT An imtud meeting between tfae plaurtifir, tfae sdler, and 

tfae attixmey took place m tfae attixmey's law furm Later, upon fescusamg tfae matter wife 

otfaen m flw firm and mskmg oflier mqmnn wtole apparendy StiU m tfae firm's office, fee 

attimwy decided to boy fee interest fiff fannsdf A/m525 Neveitfadesa, tfae court fadd 
Kl 

^ flut tfae attiffney faad abandoned tos employment and tfae law firm vras nm luble fiw dw 
fM 

ff̂  mtomey'stort Afm528-29 Tfae court rgected tfae plamtifiTsargnmem to tfae efifem 

tfam "once [fee attoniey] began representing [tfae sdler] pursusm to tfae firm's puiposes, 
Kl no deviation firom tfae firm's puipow codd take him outside the scope offau 

employmem ** A/m 528 Ratfaer, tfae court fimnd tfam tfae attomey wu'̂ acting m tos 

own mterest, not m fee mterest of fee firm" and "fee firm fed nm receive any benefit 

firom [tfae attinmey'slpurchaw oftfae realty" A/ Tfaerefore, tfae attomey "codd nm faave 

been acting witton fee scope of tos employmem wfaen fae purdused tfae roydty mterert " 

Af 

Tfau uexscdy wfam fasppenedm tfau caw Nm only fed Mr O'Donndl devuto 

fiom fau Ftirm busmen snd undeitskc aUegedly illegd activity wife infefiference to tts 

efifect on fee Firm, but he dro enbsted odwn to deviate firom tfaeir Fum activities and to 

fadp wife tos persond endeavor Tfae paiticdar Fmn employees, m tum, engaged mtfacff 

own peraond condum to assut Mr O'Donndl, eitfaer omofperaond fealty, ne, eg, 

RodnguezTr m 28-29,58, EscobarTr m29-31,52 (sfaowmg deep penond affection fiw 

Mr O'Donndl), or faecauwoffear offau temper, na Deposition ofElw Latinovic, dated 

June 26,2006, m 43 (hereinafter "Latinovic Tr"] (u to pnor Loa Angdw comnbutiona) 
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Kl 
•H 

1 

Tfaew employeu even mvolved persons outaide of tfae Ffam, dl tfae wtole keepmg dw 

condum todden fixim the nine ofeer partnen and 17 associate attomeys There uno 

evidence fem tfae cniployeu bdieved fee reunbunemem condum wu a projem or 

undertdcuig of dw Fum radwr dun of Mr O'DonneU Tfae employeu did mrt undertake 

tfae prqiem mdw spmt to serve tfae Fum's interest, bm to fadp someone wfao faad fadped 

dwm CO 
Kl 
rg 
Kl 
(M 
Kl 

^ Tfae acope of employmem ueaaentidly a finfeng of fam Here, fee fiwte dww 

c To Accord wiffa Paat Law Firm Caan, the Gommiadon ShouM 
Fmd Mr. O'Donndl'a Activify Outeide the Scope of 
Emplgynent 

dutMr O'Donndl and certam Fum employeu fed mrt aeive tfae Firm wfaen tfaey 

oigamzed and undertook the illicit reunbursemem scheme to ofeer mattera mvolvmg 

tew fimu and illegd activitin by partnen or employees, tfae Conumssion, tfarougfa 

concifaation agreemente or decisions, dtunatdy fed nm faokl tfae law funou liable for tfae 

illegd activitin oftfae infeviduds even wfaen, uddw faere, dw illegd activity rdmed to a 

diem or diem matter See, eg, MUR 4530 (rdating to Hogan ft Hartson LLP), MUR 

5092 (relatmg to Tliompson Cobum LLP) Accorfengly, u nuny courts faave done and 

u fee Commission fau done on severd occssions, tfae FEC diodd find tfam fee illegd 

activity oftfae uufaviduds m ttos caw vras outside tfae scope of flwff employment and 

dou nm tngger vicanonu fastolity fat tfae Fum 

d The Rdnbnnencnt Aetivity Did Not Benefit tfae Firm and 
Cannot Serve u tfae Baab for %owtag and WiUftil" Ltebiiity 

Section 437g oftfae Am referencu "knovmig and wdlfid" violations of tfae Act, 

induding section 441f Under section 437g, dwre are togjber civil pendtiu fiw tfaow 

persons faand to have vidated a provision of tfae Am m a "knowmg and wiUfid" manner 
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Sbe2USC §437g(aX5)ft(6XC) fanportandy, fee "knowmg and willfid" standnd u 

tfae ssme stiudard tfam tnggen ciumnd liddity under Tide 18 fiw violations oftfae Am 

Af §437(gXd) 

In tfae caw of crunmd liafadity, audi u tfae liatofaty tfam is triggered by u 

"knowmg and willfid" viotetion oftfae Act, federd courts requue a stiU-togifaer dwwmg 

m order fiw vicanous liabdity to attacfa to tfae employer oftfae ofifendmg uifevidud to 

diort, fee agent's actions must benefit fee employer US v Hdton Hotels. A61Y2AsX 

1006 n 4 Accordmg to tfae Deputy Atbxney General oftfae Departmem of Justice, "[t]o 

faold a coiporation liable fiw [dw illegd acte of rts duemors, officen, employees, and 

agente], flw govemmem nnut estebhdi tfam fee coiporste agem's actions (i) were m tfae 

scope of tos dutin snd (ii) vrare intended, m lesst m part, to benefit tfae corporation " 

Pad J McNdty, Deputy Attomey Gen, U S Dep't of Justicei Prinegdes ef Federal 

Prosecution of Busmess Orgamsations, Mem to Heads of Dep't Componente ft U S 

Attomeys, US Dep't of Justice 2 (Dec 12,2006), 

http /Awinv uadoi ttov/dafl/sneech/2006/mcndtv memo ndf [faeremafier "McNdty 

Memorandum"] Seealsoid mini (qiplymg same pruwiple to tfae prosecution of 

partnerdups), OKI Semiconductor Co v Wells Fargo Bards, Nat'l Assoc. 298 F 3d 768, 

775 (9̂  Cff 2002) (holduigdut liabdtty attacfau ody if an eniployer benefited fimn tta 

onployee'a RICO violation) 

Tfaere 18 no evideiwe tfam Mr O'Donndl uitended to benefit tfae Fum fay 

reimbursuig otfaen for contnbutions to tfae Edwards campaign ' There is no evidence thm 

• Please note dot the Office of Generd Counsd has not recommended diat die Comnuuion find 
probdde cause to beheve dial Bsy mdividud odiar dun Mr O'Donndl msde e*1arawnig end wiUftaT 
violatemofseGtaon441f,dierebrô dus8eGbenonl|ydiiGnsBesMr ODonnell's sebvdies 
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flw Fum fed ro benefit There is no evidence flut tfae Fum faad or rougjto busmen wife 

tfae csmpaign, and the Firm, u a non-lobbymg ffam, had no interem m legidative 

influence offee Senator Coif̂ nra MUR 4530 (Psdtis) Uddce tfae situations in MUR 

4530 (Psdtis) snd MUR 5092 (LazarofiO vriwre tfae law fimu were dtunatdy rdeased 

fiom liabdity (m fee conciliation agreemem m MUR 4530), tfae illegd activity m tfau 

caw fed nm faave any connection to a diem or diem matter Tfae lUegd activity wu 

vriwUy mdependem offee Finn's busmen Mr O'Donndl undertook tfae illegd activrty 

to extmgmdi a persond commitmem todw Edvrards canipaign tfam Mr O'DonneU 

mcuired m tos ovm name snd fiw tos own politicd benefit 

Wifeom evidence of a benefit to tfae Firm or even an urtem to benefit fee Fum on 

tfae part of Mir O'Donndl, tfae FEC cannm ftod tfam tfae Fnm is vicanoudy liable fiff tos 

violatmg section 441f m tfae cnmuully eqmvdem standard of "knowing and willful" 

Tfae Conunission u left wife ordmaiy vicanous liatolrty, bm, u explained dxive, fem 

dw dou nm atbwfa to fee Fum becauw of partnerdup law and tfae pruwiplu of agency 

C. Snbseancnt Actions hv Firm Do Nnt Trigger Uabfliiv for the Flm 

to tfae Bnef, tfae Office of Generd Counsd attempte to explam wfay tt u sedong 

vicanoua hatolity agamrt tfae Firm even tfaougfa seekmg sucfa liabdity is nm tfae normd 

courw of action fbr fee Comminion to ite explanation, the Office of Generd Counsd 

dw usu tfae fescussion to pm forward adfetiond reasons vfey vicanous faatolity dumld 

attadi to tfae Fnm to fee end, tfae Office of Generd Counsd ism error dwm tfae 

attacfamem of vicanous hatolity to the Fum fay vutue of ite subsequem actions (or 

assumed actions) and lte responsum tfau caw Given tfae fiwte of ttoa caw and tfae non-

mvolvemem of flw otfaer paitnen of tfae Fmn, flw Commission dwdd ceaw to puraiw 

vicarioua lutolity 
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1 The Firm'a Paytag the Legal Fen of Enpleyau Pravidn No Eridcncc 
for the Scope of Empleyment 

The Office of Generd Counad (m 15-16) pomtt to, u one evidence oftfae accipe 

of employment, infoimation fem tfae Fum wu payuig fiff fee attixrncys fbr implicated 

sttdfandodien Tfae Office ofGeneid Counad, faovraver, dou nm and cannm pomt to 

any cases wfaere vicanous hatolity wu unputed to an employer for payuig attorneys' fen 

^ of employen ro tfam dwstidf codd receive adequatorepresemationm court and befine 

Kl sduumstrative agenciu In fiwt, there are casn wfaere courts faave expfacidy refiised to 
fM 

^ tske tfae paymem of employee legd fen imo account wfaen deternumngdw vicanous 

p hatolity ofdw employer See, e g, Planearte v Guardsmark, LLC. 13 Cd Rpti 3d 315, 
Kl 

H 320,322(Cd Ct App 2004) (finding dut rt vras mthe employer's urterert fed fee 

employw "faave adequme and rdiable repmemation" and findmg no "rde dut an 

einployer vifeo fau been informed ofdw matend facto regarfeng an employw's aUeged 

tomous acts and StiU providn a defeme fiff tfae employw faas, ipw fiwto, ratified tfaow 

acte and nude itsdfpotentidlyfaafate fiff dwm") todeed,aUS festiim court recendy 

fadd u uncoiutitutiond efforts by tfae federd govemmem to prevem employen finom 

paymg for attixneys fiw ite employeu US v Stem. 435 F Supp 2d 330,364-65 

(SONY 2006) 

Moreover, recendy-issued advice firom tfae Departmem of Justice udicatu tfaat 

tfae Departmem will ody take flw paymem of tegd fees fiw employeu mto accoinrt "m 

extiemdy rare casn" vriwre "dw cucumstiuwu diow tfaat rt wu mtended to unpede a 

cnnund investigation " McNulty Memorendum at 11 n 3 Tfae Office of Generd 

Counsd does nm and camwt pomt to any evidence dut tfae Fiim acted "improperly to 
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stoeld itwlf and ite cdpdile employeu firom govemmem scnrtmy," id, by psyuig tfae 

tegd fiws oftfae cniployen 

2 The Fim Hu Cooperated 

Contraiy to tfae assertiou m tfae Generd Counsd's Bnef tfam tfae Firm fau 

witfafadd mfomution fiom fee Commission, tfae Firm fau fidly cooperated wrtfa tfae 

Comnussion and lte sudf Fust, rt submitted a bnef uutid responw to tfae Commission, 
fM 

^ denyuig tfam fhe Firm had reimbursed anyone—a responw thm haa hdd up even m tfae 
Kl 

Generd Counsd's Bnef Second, tfae Firm submitted a subsequem responw on June 25, 
Nl 
^ 2004.fi»feerdemmutimmgfemfeeFtimfaadmrtremitoffwdanyoneandmdudedni 
0 
Kl affidavit firom flw co-managmg partner to flwt efifem Tfaud, fee Fum prompdy fau 
rH 

complied wife discoveiy requeste fiom tfae Commission, sesrdung dl of tfae fflu of Firm 

computen, providmg detaded descnptions of past and presem employen, and providing 

• repoite of compensation paid 

Tfae Fum dwdd nm be tiugeted fiw wfaat tfae Commission fau nm sdced of rt 

The Commission fau nm requested a deposition or mterview wife fhe co-managmg 

partner The Commission dro hu nm asked detailed questions of the Fum, other tfaan 

wfam vras mduded mfescoveiy Tfae Office of Generd Counsd complains tfam tfae 

Commission fau not received fidl uifinmation fiom tfae Fum on the activitin of other 

persons Ttoa u a puzduig position, fiw tfae Ftim liu responded to aU requeste firom tfae 

Commission Moreover, rt fed nm have fidl mformation about tfae activitin thm took 

place Smce feey vrare perrond activitin ard done m secret Surdy fee Office of Generd 

Counsd IS nm suggesting tfam tfae Firm diodd faave vduntanly qwcdated abom unadced 

questions and provided specdstive answen 
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Instead of targeting tfae Firm fiff vicanou lidnhty, tfae Commission sfaodd fud 

no probable cauw to bdieve tfam ffae Fmn violated section 441f Tfae Ftim fed nm 

reimburw anyone for any contnbution Mr O'Donnell used no Fum fiinds for such 

reimbursemente None oftfae odwr partnen were avrare ctf dw reunbursemem sdwme 

tfam Mr O'Donndl concocted to extmgmdi tos peraond politicd and ffamwid 

commitmem Moreover, tfae Ftim fau cooperated wife dl requeste finom tfae FEC and 

presented evidence of ite own innocence 

3 The Fim Wu Not Aware ofthe ReimbunemeDte at the Tbne They 
Were Made 

Tfae Fum, tfarougb tfae co-managmg partner, vras iwt aware of tfae illegd Edwards 

campaign reunbursemente m fee tinw they vrare made 2006Mortuner AfiT 17 Seetdso 

LatmovicTr m 111 (steting ifamdw fed iwt mfimn tfae managmg partnen oftfae 

reunburaemem acfaeme) Contraiy to tfae deooaition testimony of Ms Latmovic, Ms 

Latinovic fed nm feacun tfae preaprtating artide firom The Hill wife Ms Moituner, tfae 

co-managmg partner, until after fee Complamt faad been filed 2006 Mortimer AfiT 18 

Neveifeeless, even if fee Fum faad known dxnrt tfae reunburaemente pnor to tfae 

Complsurt, tfaere u no legd obligation m tfae Am or eteewfaere (u adnutted by flw OfiBce 

ofGenerd Counad) to report illegd activity to tfae FEC Uddw tfae law firm m MUR 

5092 (LazarofiO, rt wu nm possible fiw tfae Fum to report any reunburaemem activity 

becauw no ofeer partner or even attorney vraa mvolved m Mr O'DonneU'8 peraond 

scheme to fee Lazarofif caw, severd other partnen and attomeys participated in making 

reimbursed contnbutions and codd submrt testimony based on dnem knowledge 

Witfaom sucfa ferem knowledge and the complete facts, the Fum here codd only respond 
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todw FEC wife flw mformation m Ite po8ses8ion, and rt fed ro fai no way sfaodd flus be 

feought of u stonewdlmg fee Commission or withfaoldmg information 

4 The ConcUtetaon Agreement fo MUR 4530 (Psaltb) l8 No Precedent 

The Office ofGenerd Counwl argues tfam tfae Conumssion action m MUR 4530 

(Psdtis) servu u a preceded ibr gomg after tfae Fum fiw vicanous liatofaty m feu 

Matter Tfae facte and legd laauea mvolved m feat case, faowever, togfaligfrt faow MUR 

4530 u no precedem wfastsoever (M 
Kl 

(M Fust, dwnatinre offee condusion ofMUR 4530 mfecatu tfam rt fau no 
Kl 

^ precedentid vdue to fee concilution agreemem m MUR 4530 between fee tew fum 
0 
tfl Hogan ft Hartson LLP and fee FEC, fimnd m 
•H 

htte //eas mctuaa com/eQsdocs/D000034E odf tfae law firm fed iwt adnut or deny ite 

general Itebility, mucfa lus vicsnous liatofaty fot a "knowmg and wdlfid" violation by 

one of lte employeu or partnen 

Second, tfae andysis oftfae Commission's probable cauw action wife respem to 

Hogan ft Hartson must tske mto Bccoum tfae fiwte of dut case, wtodi fefifer fimn fee 

fiscte of ttos Matter to MUR 4530, ffae pnnuiy Finn eniployee unplicated wu a lobbyut 

and fee law firm engaged m lobbymg activities—a situation where the Commission 

nugbt view contnbution-rdated lUegd activity wife greater suspicion given the 

mteractionoflobbyiste and Memben of Congren to ttos case, tfae Fum dou nm engage 

m lobbymg activmu Moreover, tfae violation m MUR 4530 mvolved a conttibution 

firom a foreign nationd, whereu the caw m hand mvolvu contnbutions m dw name of 

another 
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% FtiuUy, dw violmion by fee lobfayirt m MUR 4530 rdated to a diem matter, 

I wtocfa contraste to flw facte m tfau caw Here, fee illegd activity vras wfaoUy unrelated to 

Fumdiente 

to dxnt, tfae conafaation agreemem m MUR 4530 fed nm cstdihsfa u a matter of 

law tfam law fiims mint be fadd vicanoudy lidile for instsncu of persond illegd activity 

^ undcrtdcen by partnen and sudT Aceordmgly, MUR 4530 uno precedem fiw going after 

rsl fecFirm Lookmg at tfae fiwte ofttos case, rtu dear dut dw Fum faad no knowledge or 

* ̂  mvolvement m Mr O'DomwU's persond scfaeme 
Kl 

\ ^ CONCLUSION 
0 * 
to Tfae Commission lacks evidence tfam tfae persond actionaby Mr O'DomwU and 
*H 

certun Firm employen tngger vicsnous lutofaty eitfaer m tfae noimd or tfae "knowing 

and willfid" levd fbr ffae Fum-ffarougih psrtnerdup tew, agency pruwiplu, or odwrwiw 

Tfae illegd activitin vrare outside tfae scqw of tfae Firm's business, outside tfae scope of 

fee agente' employment, idwUy mdependem of Firm dients, and fed nm faenefit tfae 

I Firm Instead, ffae reimbursemem scfaeme vras a "firolwoftos own," a persond 

undertakmg to extmgmsfa a persond pofaticd and financid commitmem to tfae Edwards 

canipaign by Mr O'Donndl fiw tos own peraond benefit As a matter oflaw, fee Firm 

may nm be faeld liable under tfaew fiwte 
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cauwtobdievefemfeeFm„vwtetod2USC §441f 

Respectfidly sutenitted tins 14* day of Dec. 
ember, 2006, 

ho 
fM JttiWrtold Baran 

D MaricRenaud 
fM 
Kl 
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